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Plaintiff Freedom Medical, Inc. (“Freedom Medical”) is
in the business of purchasing and refurbishing nedical equipnent
and then reselling, renting, and servicing it. In this suit,
Freedom Medi cal all eges that a nunber of forner enployees, along
with several corporations controlled by them and several
associ ated individuals, entered into a conspiracy to steal
Freedom Medi cal s inventory and busi ness opportunities. The
conpl ai nt nanes seventeen individual defendants and six corporate
def endants and brings clains for violations of the Racketeer
I nfl uenced and Corrupt Organi zations Act (“RICO), 18 U.S.C. 8§
1961, et seq., as well as state |law clains of m sappropriation of
trade secrets, fraud, breach of fiduciary duty, conspiracy,
conversion, and breach of contract.

Four groups of defendants, enconpassing ei ght

i ndi vi dual s and two corporations, have noved to dism ss the



clainms against them?! Al of the defendants noving to disniss
chal | enge the sufficiency of Freedom Medi cal’s pl eadi ng
concerning its RICO clains and all but one chall enge the
sufficiency of its state law fraud clains. |In the alternative,
several defendants seek a nore definite statenent. Several of

t he novi ng defendants al so chall enge the sufficiency of the

al l egations concerning the other state law clains. |In addition,
defendant Gurmt Bhatia challenges this Court’s personal
jurisdiction over himand defendant Sandra “Dawn” Hall chal |l enges
whet her the conplaint, as a whole, adequately alleges that she
participated in the alleged fraud and conspiracy.

This Court wll grant the defendants’ notions to
dismss in part. The Court will dismss the R CO claimalleged
in Count | of the conplaint as to all defendants naned therein
for failure to adequately allege a nexus between the validly pled
enterprises in that count and a “pattern of racketeering
activity.” The Court wll also dismss the fraud claimalleged
in Count IV with respect to all defendants noving to dismss it,

on the ground that it is not pled with sufficient particularity.

! The notions to dism ss are Defendant Dawn Hall’s Motion
to Dism ss Pursuant to 12(b)(6) (Docket No. 26); the Mdtion to
Di smiss of Defendants Gurmt Bhatia, US Med-Equip, Inc., and Geg
Sal ario (Docket No. 94); the Mdtion to D smss of Defendants
Thomas R G llespie, Ill, Phillip Frayne, Patrick Frayne, and
Lori G llespie (Docket No. 96/97); and the Mdition to D sm ss of
Def endants George Rivera and American Medical Logistics, LLC
(Docket No. 114).
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The Court will deny the defendants’ notions to dismss as to the
other clains of the conplaint and will deny as noot defendant

Dawn Hall's notion to strike.

Backgr ound

The plaintiff’s conplaint alleges the followng facts
relevant to the defendants’ notions to disniss, all of which the

Court wll assunme are true for purposes of evaluating the

not i ons.
A The Relevant Parties
1. The Plaintiff
Plaintiff Freedom Medical is a Pennsylvani a nedi cal
equi pnent conpany founded in 1997. It is in the business of

buyi ng, refurbishing, renting, and selling bionedi cal equipnent.
By Cctober 2002, Freedom Medical operated 15 branch offices
t hroughout the United States with over 100 enpl oyees. By 2003,

it had revenues of approximately $21.5 mllion.

2. The G |l espie Defendants: Thomas G|l espie, Lori
Gllespie, Phillip Frayne, and Patrick D. Frayne

Movi ng def endant Thomas G || espie was hired as Freedom
Medical’s first enployee in March 1997. At the tinme of his hire,
he was 24 years old and had no experience in the health care

sector. He rose rapidly in the conpany, and four years later, in
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2001, he held the position of Vice President of Marketing and
Sales. In that position, anong other responsibilities, he
managed all equi pnment sal es and purchases, the transportation of
equi pnent to and fromcustoners, and the repair and nai ntenance
of equipnent. G Illespie was enployed by Freedom Medi cal from
1997 until My 2006.

Movi ng defendant Lori Gllespie is Thomas Gl espie’s
wi fe and a former enpl oyee of Freedom Medical. Mving defendants
Phillip Frayne and Patrick Frayne are Lori G llespie’ s brothers
and Thomas G |l espie’s brothers-in-law. They are also both
former enpl oyees of Freedom Medical. Phillip Frayne was enpl oyed
from January 2000 to March 2005 as an inventory prep technician
and in warehouse operations. Patrick Frayne was enpl oyed in

unspeci fied positions from 1999 through June 2006.

3. The Sal ari o Defendants: Geg Salario, Gurmt
Bhatia, and U.S. Med-Equip, Inc.

Movi ng def endant Greg Sal ari o was hired by Freedom
Medi cal in August 1999 as Marketing Manager for the Houston
branch. By 2002, he had been pronoted to overseeing all Freedom
Medi cal branch operations except those in Florida and California.
In this position, he worked closely with Thomas G | | espi e, who
supervi sed equi pnent purchasing, sales, and repair. Salario also

supervi sed ot her branch managers, including noving defendant



CGeorge Rivera, and non-novi ng defendants Joseph Janssens and Ri ck
Bur gess.

Greg Salario reported to Freedom Medi cal's president,
Frank Gwnn. |In 2002, shortly after Sal ario was given
supervising responsibility over all branches outside Florida and
California, Gwnn requested that Salario provide himwth nonthly
witten reports on branch operations. Salario resisted providing
these reports. In August 15, 2003, Gwnn gave him an ultimtum
demandi ng these reports. The next day Sal ario abruptly resigned.

Sal ari o established noving defendant U. S. Med- Equi p,
Inc. (“US Med-Equip”) in Texas in 2003, while he was stil
enpl oyed by Freedom Medical. US Med-Equip, |ike Freedom Medi cal,
was in the business of buying, refurbishing, renting, and selling
bi onedi cal equi pnent.

Movi ng defendant Gurmt Bhatia is one of US Med-Equip’s
owners, directors, and officers. He is alleged to have actively

participated in the managenment of US Med- Equi p.

4. The Rivera Defendants: George R vera and Anerican
Medi cal Logistics, LLC

Movi ng def endant George Rivera was enpl oyed by Freedom
Medi cal as Manager of its New York Metro branch beginning in
August 1999. He was term nated in Decenber 2003 for non-
performance, after revenue in the geographic area for which he

was responsi bl e began decli ni ng.
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Ri vera established noving def endant Anerican Medi cal
Logistics, LLC (“Anerican Medical”) in February 2004. Both
Ri vera and Thomas G ||l espie are alleged to have ownership

interests in Anerican Medical.

5. Sandra “Dawn” Hal |

Non- novi ng defendant diff Hall was hired by Freedom
Medi cal in October 2000 as a salesman. His responsibilities
i ncluded the purchase, sale, and rental of nedical equipnment. He
| eft Freedom Medi cal in June 2001. After |eaving Freedom
Medical, diff Hall fornmed two conpanies, non-noving defendants
Signature Medical Ltd., LLC (“Signature Medical”) and Signature
Emer gency Products, LLC (“Signature Enmergency”), both of which
are conpani es in the business of buying, selling, renting, and
servicing nedical equipnent. Thomas Gllespie is alleged to have
an ownership interest in Signature Medical and Signature
Ener gency.

Movi ng def endant Sandra “Dawn” Hall is Ciff Hall’'s
wfe. She is alleged to be actively involved in the operations

and managenent of both Signature Medical and Signature Energency.

B. The All eged Pattern of Schenes to Defraud

The basic allegation of Freedom Medical’s conplaint is

that the individual defendants, |led by Thomas G|l espie, Geg



Sal ari o, and Ceorge Rivera, conspired to steal equipnent and

busi ness opportunities from Freedom Medical and to fal sely sel

to Freedom Medi cal equi pnment that they did not own. Freedom

Medi cal alleges Gllespie, Salario, and Rivera, were |ater joined
in this conspiracy by the other defendants. The plaintiff

al | eges several types of wongful behavior, including the theft
of equi pnment from Freedom Medical and its suppliers, the

di versi on of business opportunities belonging to Freedom Medi cal
to the defendants and their affiliates, and the fraudul ent sale
of equi pnent to Freedom Medical. The plaintiff specifically

all eges that the defendants stole the assets and busi ness of
Freedom Medi cal s energency nedical services division and its New

Yor k hone i nfusion business.?

1. The Theft of Equi pnent

Freedom Medi cal alleges that, as of 2001, Thonas
G llespie was responsible for its equi pnment inventory and
control |l ed Freedom Medi cal * s purchases and sal es of bionedi cal
equi pnent. Using this position, Freedom Medical alleges that
G llespie personally stole Freedom Medi cal’ s equi pnent and

coordinated and facilitated the theft of equipnment by other

2 The Court’s review of the conplaint’s allegations
concerning the schenes to defraud focuses on the noving
def endants and does not detail all of the allegations involving
t hose defendants who have not noved to dism ss.
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defendants. The initial thefts of equipnent were all egedly done
by Thomas G llespie, Geg Salario, diff Hall, and George Ri vera,
who then later recruited other |ower-1|level enployees to
participate, including defendants Patrick and Phillip Frayne,
Jason Ragazzo, Jasper Smth, Omar Hunt, and Martin Crouch.

In its conplaint, Freedom Medi cal alleges that it has
obt ai ned docunentati on show ng that noving defendants American
Medi cal, Signature Medical, and US Med-Equip are all in
possessi on of nunerous pieces of equipnment stolen from Freedom
Medi cal .  Freedom Medi cal alleges that American Medical has 24
itens of its equipnent, Signature Medical has 148 itens, and US
Med- Equi p has 70 itens. |In addition to the stolen equipnent in
their possession, Freedom Medi cal alleges that the defendants
have sol d or otherw se disposed of extensive quantities of its
equi pnent across state |lines.

Freedom Medi cal al so all eges that defendant Thomas
G llespie stole equipnment sent to Freedom Medi cal from outside
suppliers by diverting the equi pnent before it was | ogged into
Freedom Medi cal 's inventory and then falsely telling suppliers
that their shipnents were short. Freedom Medical alleges as an
exanple that, in early 2006, supplier CGoldstar Medical sold and
delivered 42 IV punps to Freedom Medical, but Gllespie told

ol dstar that Freedom Medi cal had received only 40 punps.



Freedom Medi cal alleges that the two “m ssing” punps were
actually delivered, but diverted by G|l espie.

Freedom Medi cal further alleges that, in the course of
an unspecified crimnal investigation, non-noving defendants
Jason Ragazzo, Omar Hunt, and Martin Crouch have admtted that
they stol e Freedom Medi cal equi pnent and sold it to Signature
Medi cal at the behest of Signature Medical’s owner, defendant
Ciff Hall. These transactions were allegedly made “through
defendants Phil Frayne, and/or diff Hall.” diff Hall is
all eged to have admtted that Signature Medical is in possession
of equi pnent bel ongi ng to Freedom Medi cal .

In addition to stealing its equi pnent, Freedom Mdi cal
al so alleges that the defendants sold some of that same equi pnent
back to Freedom Medi cal after disguising its origin. Freedom
Medi cal al so alleges that the defendants stol e equipnment from
ot her conpani es and sold sone of that stolen equi pnent to Freedom
Medical. As an exanple, Freedom Medical alleges that defendant
US Med- Equip sold it $37,000 worth of equi pment that was, in
fact, owned by Baxter Healthcare and that US Med- Equi p had no
right or title to sell.

Freedom Medi cal alleges that these thefts involved
transfers of equi pnment across state |lines from Freedom Medi cal
| ocations in Pennsylvania, Texas, Mryland, Louisiana, Nevada,

New Jersey, and el sewhere to US Med-Equip in Texas and | ndi ana,



Si gnature Medical in Pennsylvania, and Anerican Medical in New
Jersey, and then to unknowi ng third parties. Freedom Medi cal

al so all eges that each invoice concerning stolen property that
was sent by the defendants to a purchaser constitutes a separate

act of mail fraud.

2. Di versi on of Business Opportunities

Freedom Medi cal ’s conpl ai nt all eges that defendant
Thomas G || espie, as Freedom Medi cal s head of sales, was aware
of all major business opportunities that cane to the conpany.
Freedom Medical alleges that Gllespie, in consultation with
defendants Greg Salario, Ciff Hall, and George R vera, together
with Patrick Frayne who was an assi stant sal es manager reporting
to Gllespie, channeled confidential information about those
opportunities to US Med- Equi p, Anerican Medical, and Signature
Medi cal .

Freedom Medi cal alleges that Gllespie or Frayne gave
defendants Sal ari o, Bhatia, and US Med-Equi p information about
Freedom Medi cal ’ s pending pricing proposals, and this allowed US
Med- Equi p to undercut Freedom Medical’s pricing. Freedom Medical
alleges this caused it to lose long-termcustoners to US Med-
Equip in its Texas, Louisiana, and Indiana markets. Freedom
Medi cal al so all eges that defendant Joseph Janssens, while

enpl oyed as manager of Freedom Medical’s Baltinore branch,
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referred rental business opportunities to Anerican Medi cal,
i ncluding the opportunity to rent 15 suction punps to Nanticoke
Hospital in Maryland in August 2005.

Freedom Medi cal all eges that a conpany nanmed Anerican
| magi ng Systens offered to sell Freedom Medical “Baxter PCA |1
punps” and “6201 and 6301 punps” but was told by G| espie that
Freedom Medi cal was not interested. Instead, Gllespie told
Anerican | magi ng Systens that Signature Medical woul d purchase
them Subsequently, Signature Medical allegedly wred a paynment
for this equipnent, and the punps were shipped to Gllespie’s
home address and then sold to Freedom Medical by “Med Logic,” a
non-exi stent corporation allegedly created by Gllespie to
facilitate his schene.

Freedom Medi cal alleges that this diversion of business
was acconplished through unspecified fal se representations
t hrough the tel ephone or email and that these false
representations constitute wire and mail fraud. Freedom Medi cal
all eges that Thonmas G || espie placed nunerous calls to defendants
Greg Salario, Phil Frayne, Signature Medical, Signature
Emer gency, CGeorge Rivera, Anerican Medical Logistics, GQurmt
Bhatia, and US Med-Equip and that all of these were predicate

acts and part of a pattern of racketeering.
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3. Di versi on _of Energency Medical Services Business

Freedom Medi cal alleges that Thomas G || espi e and ot her
def endants stol e equi pnent and busi ness opportunities related to
its energency nedical services (“EM5’) division. This division
was established in July 1999 in Nevada. In |ate 2002, Freedom
Medi cal relocated the division to Pennsylvania. Thomas G| espie
was actively involved in the decision to transfer the EMS
di vision and responsi ble for supervising its relocation.

Freedom Medi cal alleges that, at the sane tine the
rel ocati on was being planned, Thomas G Il espie and diff Hal
| aunched a conpeting business, Signature Enmergency. Freedom
Medi cal alleges that, during the transfer of its EMS busi ness,
Thomas G |l espie stole the proprietary and custom zed conputer
software that Freedom Medi cal used to market and manage its EMS
division and used it to set up Signature Medical. This software,
call ed TELEMAG C, was the primary information nmanagenent tool for
all inportant Freedom Medi cal EMS custoner information.

Freedom Medi cal also alleges that G|l espie and Patrick
Frayne and unspecified ot her defendants stole other Freedom
Medi cal equi pment to aid Signature Medical. The conplaint gives
as an exanple a “Zoll Mseries Defibrillator” that Freedom
Medi cal was to supply to a conpany called Sky Flight Care.

Thomas G |l espie allegedly renoved the defibrillator from Freedom
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Medi cal , but never delivered it and instead gave it to Signature

Emer gency.

4. Di versi on of New York Hone | nfusion Business

Freedom Medi cal alleges that its former enpl oyee Dani el
Her asi nt schuk worked wi th defendant CGeorge Ri vera and ot her
defendants to divert Freedom Medical’s hone infusion business in
the New York area. R vera was branch manager of the New York
office until 2003. Herasintschuk worked in the New York office
until January 2005, when he fornmed a conpeting corporation,
Conpl et e Bi oMedi cal Services. Freedom Medi cal all eges that
Her asi nt schuk | eft Freedom Medical in order to join with
def endants George Rivera, Thomas Gllespie, Aiff Hall, Signature
Medi cal, and American Medical in diverting Freedom Medical’s
busi ness, particularly custoners in its hone infusion business.
Freedom Medi cal alleges that as part of this schene,
Her asi nt schuk and these other defendants stole Freedom Medi cal
equi pnent and busi ness opportunities. In particular, Freedom
Medi cal alleges that at |east 62 pieces of stolen equi pnent were
provided to Signature Medical, which then rented that equi pnent

to Conpl ete Bionedi cal Services.?

s Dani el Herasi ntschuk, his w fe Mnica Herasintschuk,
and their conpany Conpl ete Bionedical Services were originally
naned as defendants in this action, but have since been
voluntarily dism ssed by the plaintiff.
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Freedom Medi cal alleges that as part of the diversion
of the home infusion business, the defendants “coordinated their
activities for the purpose of obtaining and using Freedom
Medical’s trade secrets in order to cause existing and potenti al
custoners to nove their business.” Freedom Medical alleges sone
of these unspecified solicitation activities took place by
t el ephone and through mailings and that sonme of these tel ephone
conversations and mailings contained false representations by

Her asi nt schuk and “per haps ot her defendants.”

5. Sel f - Deal i ng

Freedom Medi cal ’ s conpl ai nt accuses defendant Thomas
Gllespie of self-dealing. Freedom Medical alleges that while
G llespie was Freedom Medical’s Vice President of Sales and
Mar keti ng, he concealed his financial interest in conpeting
conpani es Signature Medical, American Medical, and US Med- Equip
and caused Freedom Medical to enter into transactions wth them
on unfavorabl e terns.

As an exanple, Freedom Medical alleges that Gl espie
caused it to sell ten “Alaris MedsystemIl1” punps to Signature
Medi cal for $225 each, far less than the $675 that Freedom
Medi cal had paid for themor the $800 for which Freedom Medi cal
had sold the sanme punps to other custoners. These punps were

all egedly then transferred to other defendants, with one punp
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going to Anerican Medical Logistics which sold it to a hospital
for $800.

As anot her exanpl e, Freedom Medical alleges that
Gllespie caused it to sell 44 “Defib Wall Munt Al arm Boxes”
t hat Freedom Medi cal had purchased for $108 each to Signature
Emergency at $25 each. Signature Energency then allegedly sold
the alarmunits to custoners for $100 each. G llespie allegedly
aided in those sales by diverting sales opportunities for such

alarms from Freedom Medi cal to Signature Enmergency.

C. The RICO dains and the All eged Enterprises

Freedom Medi cal s conpl ai nt contains three Rl CO counts.
Counts | and Il allege violations of 18 U S.C. 8§ 1962(c), and
Count 111 alleges conspiracy under 18 U S.C. § 1962(d). The
substantive violations in Counts | and Il allege separate
enterprises and each are directed against different, but
over |l appi ng, sets of defendants. The conspiracy allegations in
Count 111 are based on the enterprise and defendants alleged in

Count 11.

1. The Count | Enterprises

Count 1 is brought against a subset of all the
def endants. The Count | defendants are Thomas and Lor

Gllespie, Geg Salario, George Rivera, Cdiff and Dawn Hal |,
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Phillip and Patrick Frayne, Gurmt Bhatia, Signature Mudical,
Si gnature Energency, Anerican Medical, and US Med- Equi p. The
Count | enterprises are Med Logic, Harbor Medical LLC (*Harbor
Medi cal ), and Diversified Medical Systenms, Inc. (“Diversified
Medi cal ).

Med Logic is alleged to be a fictional conpany created
by Thomas G Il espie to act as a neans for diverting business
opportunities from Freedom Medical. The plaintiff alleges that
t he defendants, acting through Med Logi c, would purchase
equi pnent fromthird parties and then sell it to Freedom Medi ca
at inflated prices. The plaintiff alleges that Thomas or Lori
Gllespie |listed a fal se corporate address for “Med Logic” to
further the deception.

Har bor Medical is alleged to be a Louisiana limted
liability conpany created by Thomas G|l espie, Geg Salario, and
Ceorge Rivera in Cctober 2001 to facilitate their schene. It
al l egedly had no enpl oyees or busi ness operations but served “as
an organi zational conduit” for alleged racketeering activities.
Har bor Medical’s charter was revoked by the state of Louisiana
for unspecified reasons in 2006.

Diversified Medical is alleged to be a Pennsyl vani a
corporation created by Thomas G llespie in 1999 to engage in

fraudul ent activity, including the receipt and di sposition of
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stol en Freedom Medi cal equi pnent. Thomas and Lori G llespie are
both alleged to be officers of the conpany.

The conplaint lists three specific predicate acts
concerning these enterprises, two involving Med Logic and one
i nvol vi ng Harbor Medical. None of the alleged predicate acts
i nvol ve Diversified Medical

Med Logic is alleged to have sold Freedom Medi cal
numer ous pi eces of equipnment at inflated prices. |In these sales,
totaling approximately $110, 000, Freedom Medi cal was never
informed of Thomas G Il espie’s owership interest in Med Logic.
Thomas G llespie is alleged to have arranged to have Freedom
Medi cal s paynent to Med Logic made out to G|l espie personally,
and sone of those paynents were in turn deposited into bank
accounts owned by Anerican Medical for which G| espie had
signing authority.

Med Logic is also alleged to have been used to
facilitate the theft of 6 “Baxter |” punps in August 2005.
Thomas G | | espi e purchased these punps for Freedom Medical froma
conpany naned Gol dstar Medical for $750 each. Gl lespie then
di verted these punps and sent themto US Med- Equi p, paying for
themwi th a check drawn on a bank account owned by Anerican
Medi cal . US Med-Equip’s co-owner, George Salario, allegedly told
G llespie that one of the punps was defective and Gllespie told

Salario to return it to him Gllespie then allegedly sold the

-17-



defective punp back to Freedom Medi cal by having Patrick Frayne
prepare a fraudul ent requisition formrequesting the purchase.
The defective punp was then sold to Freedom Medi cal by Med Logic
for the inflated price of $1,500 in Septenber 2005.

Har bor Medical is alleged to have been used in
di verting business from Freedom Medical. |In January 2006, Thomas
G llespie delivered a presentation to potential purchasers froma
conpany called MedOne. G|l espie proposed that MedOne purchase
patient nonitors that Freedom Medical would then rent to
custoners with the revenue being shared between them Wt hout
Freedom Medi cal s knowl edge, G |l espie allegedly induced MedOne
to buy patient nonitors from Harbor Medical for $28,500, which he
represented was the best price for that equipnent. The address
on the Harbor Medical invoice to MedOne is alleged to be that of
defendant Greg Salario. G Illespie then purchased patient
monitors for a much | ower price from another supplier, intending
to resell those nonitors through Harbor Medical to MedOne. In
purchasi ng these nonitors, Gllespie falsely told the supplier
that they were being purchased by Freedom Medical, but instead

purchased themw th his own personal credit card.

2. The Count |l Enterprises

Count 11 is brought against all naned defendants. The

enterprise in this count is alleged to be an association-in-fact
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of all defendants. The conplaint alleges that “[i]n addition to
any legitimte transactions,” the association-in-fact conducted
the sale, rental, refurbishing, and repair of nedical equipnent
through a pattern of racketeering activity. This pattern of
racketeering is alleged to be the fraudul ent schenes di scussed
above in section |.B. The conplaint alleges hundreds of
unspecified predicate acts of mail fraud, wire fraud,

transportation of stolen property, and possession of stolen

property.

3. The Conspiracy Al egations of Count I

Count 111 alleges that all the nanmed defendants, “being
persons enpl oyed by and associated with the enterprise described
in the paragraphs contained in Count Il,” conspired together and
w th others “known and unknown” to conduct the affairs of the
associ ation-in-fact alleged as the Count Il enterprise. The
pattern of racketeering in Count Ill are the sane predicate acts
of mail fraud, wire fraud, transportation of stolen property, and

possession of stolen property as alleged in Counts | and ||

1. ANALYSI S
In considering a notion to dism ss pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedure, the Court

accepts as true all allegations in the conplaint and al

-19-



reasonabl e inferences that can be drawn therefrom view ng them

in the light nost favorable to the plaintiff. Taliaferro v.

Dar by Twp. Zoning Bd., 458 F.3d 181, 188 (3d Cir. 2005). A Rule

12(b)(6) notion should be granted only if it appears to a
certainty that no relief could be granted under any set of facts

that could be proved. I1d.

A. The RICO clains — Counts | and |

O the three RICO counts in the conplaint, Counts | and
Il allege substantive violations and Count 111 alleges a R CO
conspiracy. Because the existence of a RI CO conspiracy rises or
falls on the existence of a substantive R CO violation, the Court
will first exam ne at |ength the adequacy of the pleading
concerning Counts | and Il before turning to the adequacy of the
conspiracy cl aim

Counts | and Il allege violations of 18 U.S. C
8 1962(c). Section 1962(c) nmakes it “unlawful for any person
enpl oyed by or associated with any enterprise . . . to conduct or
participate, directly or indirectly, in the conduct of such
enterprise’s affairs through a pattern of racketeering activity.”
18 U.S.C. 8§ 1962(c).

To state a claimfor a violation of § 1962(c), a
plaintiff nmust therefore allege that each defendant (i) conducted

or participated in the conduct (ii) of an enterprise (iii)
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through a pattern (iv) of racketeering activity. Lumyv. Bank of

Am , 361 F.3d 217, 223 (3d Cir. 2004). The defendants chall enge
t he existence of each of these elenments in these notions to
dismss. The Court will first address the sufficiency of the

al | egations concerning the existence of the enterprises pled in
the conplaint; then the allegations concerning the defendants’
participation in those enterprises; and then the allegations

concerning a pattern of racketeering activity.

1. The Exi stence of an Enterprise

A RICO enterprise is defined as “any individual
partnership, corporation, association, or other legal entity, and
any union or group of individuals associated in fact although not
a legal entity.” 18 U S.C. 8§ 1961(4). To establish the
exi stence of an enterprise, a plaintiff nust show evidence of an
ongoi ng organi zation, formal or informal; evidence that the
vari ous associ ates of the enterprise function as a continui ng
unit; and evidence that the enterprise has an exi stence separate
and apart fromthe pattern of activity in which it engages.

United States v. Riccobene, 709 F.2d 214, 221 (3d G r. 1983)

(citing United States v. Turkette, 452 U.S. 576, 583 (1981)).

Under the rules of notice pleading, a plaintiff need
not specifically allege in her conplaint the facts necessary to

establish these three enterprise elenents. Seville Indus. Mach.
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Corp. v. Southnost Mach. Corp., 742 F.2d 786, 790 (3d G r. 1984).

The al |l egati ons of the conplaint, however, nmust not affirmatively
negate any of these elenents, id. at 790 n.5, and there nust be
sufficient factual allegations to allow the existence of the

three elenents to be inferred, see, e.q., Lorenz v. CSX Corp.

1 F.3d 1406, 1412 (3d Cir. 1991) (plaintiffs alleging an

associ ation-in-fact between parent and subsidiary corporations
“must plead facts” that, if true, would show the parent and the
subsidiary to be distinct).

Here, Freedom Medical has alleged two separate
enterprises: the Count | enterprises consisting of the
corporations Harbor Medical and Diversified Medical and the
fictional corporation Med Logic; and the Count Il enterprise
consisting of an association-in-fact of all defendants. The
Court will exam ne the sufficiency of each of these alleged

enterprises in turn.

a. Count | enterprises

The elenments of a RICO enterprise are net for two of
the enterprises alleged in Count |I: Diversified Medical and
Har bor Medical. The allegations concerning the third entity, Md
Logic, do not satisfy the pleading requirenents for a Rl CO

enterprise.
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As a corporation, Diversified Medical has a distinct
organi zati onal structure and a continuing |egal existence.
Accordingly, at the notion to dism ss stage, absent allegations
that cast doubt on the existence of these elenents, “[c]ourts can
reasonably assune that individuals and corporations have an
organi zati onal structure, are continuous, and have an exi stence
separate and apart from any alleged pattern of racketeering

activity.” Inre Am lInvestors Life Ins. Co. Annuity Mtg. &

Sales Practices Litig., 2006 W. 1531152, at *9 (E.D. Pa. June 2,

2006) .

Simlarly, Harbor Medical is alleged to be alimted
ltability corporation. Although, as such, it |acks sone of the
attributes of a corporation, such as |egal *personhood,” it
nonetheless is a state-chartered legal entity with a required
organi zational structure and a continuing existence. The Court
can therefore reasonably assune that Harbor Medical satisfies the

three el enents needed to constitute an enterprise.* See Bennett

v. Berg, 685 F.2d 1053, 1060 n.9 (8th Cr. 1982) (enterprises

that are “legal entities are garden-variety ‘enterprises’ which

4 The al l egation that Harbor Medical “had no enpl oyees or
busi ness operations but merely served as an organi zati onal
conduit through which to engage in racketeering activities” does
not negate a reasonable inference that Harbor Medical had a
separate existence fromthe alleged pattern of racketeering
activity conducted through it. Unlike an association-in-fact, a
limted liability corporation has a distinct |egal existence
separate fromthe activities it perforns. See Bennett, 685 F.2d
at 1061.
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general ly pose no problem of separateness fromthe predicate
acts.”).

The third alleged enterprise in Count I, Med Logic, is
not a legal entity. It is alleged to be a fictional conpany, a
“fabrication,” created by Thomas Gl lespie as a “conduit for
equi pnent purchase opportunities diverted from Freedom Medi cal .”
Because Med Logic has no | egal existence, it cannot be assuned to
satisfy the elenents of an enterprise. |Instead, the conplaint
must contain sufficient allegations to allow a reasonabl e
i nference of an organizational structure, functioning as a
continuous unit, with a separate existence fromits predicate
acts.

Here, the conplaint contains insufficient allegations
as to all of these elenents. The conplaint contains no
al | egations concerning Med Logic’s structure or organi zati on or
how I ong it existed or who was associated with it. The conpl ai nt
al so contains no allegations that would all ow an inference that
Med Logi c had any separate existence apart fromthe pattern of
racketeering activity. Fromthe allegations of the conplaint,
“Med Logic” appears to be no nore than a fake corporate nane and
shi ppi ng address used by Thonas G || espie on fal se invoices as

part of his alleged schenme to divert Freedom Medical’s equi pnent.
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As all eged, therefore, Med Logic does not constitute a R CO

enterprise.?®

b. Count Il enterprise

The enterprise alleged in Count Il is an associ ation-
in-fact consisting of all the nanmed defendants. Unlike a |egal
entity, an association-in-fact cannot reasonably be assuned to
satisfy the elenents of an enterprise and the allegations of the
conplaint nust therefore receive greater scrutiny. Am_
| nvestors, 2006 W. 1531152 at *9.

For an association-in-fact to satisfy the first el enent
of an enterprise there nust be allegations allowi ng an inference
that “sone sort of structure exists within the group for the
maki ng of decisions, whether it be hierarchical or consensual” or
“sonme nmechanismfor controlling and directing the affairs of the

group on an on-going rather than ad hoc basis.” Riccobene, 709

> In anal yzing the Count | enterprises, the Court has
construed the conplaint in the Iight nost favorable to the
plaintiff by interpreting Count | as alleging that Harbor
Medi cal, Diversified Medical, and Med Logic are each separate
enterprises. As set out above, under such an interpretation, the
al | egations concerning two of these entities satisfy the elenents
for a RRCO enterprise. It is also possible to interpret Count
as alleging that Harbor Medical, D versified Medical, and Med
Logic together constitute one enterprise. So interpreted,
however, Count | would have to be dism ssed for failure to
adequately all ege the existence of an enterprise. The conplaint
contains no allegations concerning any organi zati onal structure
anong the three Count | entities and no allegations that would
allow a finding that such an enterprise was continuous or had a
separate existence fromits racketeering activities.
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F.2d at 222. Allegations that nerely state that individual
menbers of the association-in-fact performed particular roles and
were aware of each other’s activities are not enough to establish

an organi zational structure. Am Investors, 2006 W. 1531152 at

*8. Such allegations establish no nore than a conspiracy to
acconplish the underlying predicate offences and are insufficient
to plead the existence of an enterprise. 1d. (citing Seville,
742 F.2d at 790 n.5).

Here, viewing the allegations of the conmplaint in the
light nost favorable to the plaintiff, the plaintiff has
sufficiently pled an organi zational structure for the Count II
association-in-fact. Making all reasonable inferences in
plaintiff’s favor, the conplaint alleges a hub and spoke
organi zation wwth Thomas Gl lespie at its center. Gllespie is
al l eged to have recruited defendants George Rivera, Geg Salario,
and Ciff Hall to join with himto steal equipnent and busi ness
from Freedom Medical. To facilitate the schene, each of these
t hree defendants created nedi cal equi pnent conpanies: (George
Ri vera incorporated Anerican Medical, Geg Salario organized US
Med- Equi p, and Ciff Hall created Signature Medical and Signature
Emergency. G llespie allegedly had ownership interests in al
four of these conpanies.

Interpreting the allegations of the conplaint, each of

t hese corporations allegedly forns a separate secondary hub of
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the alleged enterprise. Each of these secondary hubs, in turn,

al l egedly invol ves ot her defendants who participate as owners,
enpl oyees, or agents of the respective corporation. Qurmt
Bhatia, for exanple, is alleged to be an owner and control person
of US Med-Equip. Dawn Hall is alleged to be involved in the
managenent of Signature Medical or Signature Enmergency. O her
menbers of the alleged enterprise, such as Patrick Frayne, work
with Thomas G || espie at Freedom Medi cal at the hub of the
enterprise.

As alleged in the conplaint, the enterprise’s
“structure for making decisions” was top-down fromG|llespie to
the various subsidiary hubs. G llespie, who “controlled al
purchases and sal es of bionedi cal equi pnent” at Freedom Medi cal
all egedly used this position to “coordinate and facilitate” the
theft of equi pnent and busi ness opportunities by the other
defendants. Taken as a whole, these allegations permt an
i nference of “an organi zation with a | eader and a group of
supervi sors, each running his own operations with ‘his own
peopl e,’ but coordinated with the operations of other supervisors
to provide greater profits and fewer conflicts.” Riccobene, 709
F.2d 223. As such, these allegations sufficiently allege an
association with an ongoi ng organi zati onal and deci si on- maki ng

structure to satisfy the first RICO enterprise el enent.
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The Count Il association-in-fact also satisfies the
remai ning two el enents of an enterprise. The second el enent
requires the plaintiff to show that the defendants occupied
continuing positions within the group consistent with the
organi zational structure alleged. R ccobene, 709 F.2d at 223.

Al t hough the allegations of the conplaint do not specifically
address this issue, the structure of the all eged association-in-
fact here was not fluid or undefined. The conplaint alleges that
during the life of the alleged schene, Thomas G || espi e renai ned
the head of the alleged enterprise, as did the heads of the
primary subsidiary hubs, George R vera at Anmerican Medical, Geg
Salario at US Med-Equip, and Aiff Hall at Signature Medical and
Si gnature Enmergency. The continuing exi stence of these primary
organi zati onal elenents of the alleged enterprise and the
unchangi ng nature of their roles in the alleged schene satisfy

t he second el enment of a RICO enterprise.

The third elenment requires that the plaintiff show that
the enterprise has a separate existence fromthe alleged pattern
of racketeering activities. This does not require that the
enterprise have sone legitinmte purpose or require that it
conduct activities wholly unrelated to the acts of racketeering.
Instead, it requires that the enterprise have an exi stence beyond
that necessary to commt the predicate offences. Riccobene, 709

F.2d at 223. Allegations that nenbers of the enterprise
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“coordinated the comm ssion of multiple predicate offences” or
provided “legitimte services during the period in which they
were engaged in racketeering activities” satisfies this el enent.

United States v. Console, 13 F.3d 641, 652 (3d Gr. 1993).

Here, the conplaint alleges that G| espie, as head of
t he association-in-fact, coordinated the conm ssion of nmultiple
predi cate offences, including the theft of at |east 220 pieces of
medi cal equi pment from Freedom Medical. |In addition, defendants
Ameri can Medi cal, US Med-Equi p, Signature Medical, and Signature
Emergency are all alleged to be in the business of “buying,
selling, renting, and servicing bionedical equipnment.” As such,
they may reasonably be assunmed for purposes of this notion to
dismss, to be providing legitinmate services as well as engagi ng
in the alleged pattern of racketeering. Freedom Medical has
therefore pled facts sufficient to satisfy the third and fi nal
el ement of a RICO enterprise for the association-in-fact alleged

in Count 11.

2. Conduct or Participation in the Enterprise

In addition to properly alleging the existence of an
enterprise, a RRCO plaintiff nmust allege that each defendant
conducted or participated in the conduct of the enterprise’'s

affairs. Reves v. Ernst & Young, 507 U.S. 170, 185 (1990); Univ.

of Mid. at Balt. v. Peat, Marwick, Main & Co., 996 F.2d 1534, 1539
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(3d Cir. 1993). In order to participate in the conduct of an
enterprise’s affairs, one need not hold a formal or manageri al
position within an enterprise. R COliability is not limted to
upper managenent but extends to “lower-rung participants in the
enterprise who are under the direction of upper managenent,” as
long as they “further the illegal ains of the enterprise by

carrying out the directives of those in control.” United States

v. Urban, 404 F.3d 754, 769-70 (3d Cr. 2005) (quoting Reves at
184). The necessary requirenment is that there be a “nexus
bet ween the person and the conduct in the affairs of an

enterprise.” Univ. of MI. at 1539 (holding that allegations

that a defendant provided val uabl e, indi spensabl e accounting
services to the enterprise did not adequately plead participation

in the conduct of the enterprise).

a. Count |
O the three alleged enterprises in Count |, the Court
has found only Harbor Medical and Diversified Medical satisfy the
pl eadi ng requirenents for RICO enterprises. Accordingly, the
Court wll only consider the allegations concerning the rel evant
def endants’ participation in those two entities.
The conpl aint names thirteen defendants in Count 1:

Thomas and Lori G llespie, Geg Salario, George Rivera, diff and

Dawn Hall, Phillip and Patrick Frayne, Gurmt Bhatia, Signature
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Medi cal , Signature Enmergency, Anerican Medical, and US Med- Equi p.
Al t hough all thirteen of these defendants are all eged generally
to have “conducted and participated in the conduct of each
enterprise’s affairs,” the Court is required to | ook behind these

summary al l egations to the facts alleged. See Univ. of M. at

1538- 39.

O these thirteen defendants, only four are
specifically alleged to have any connection, direct or indirect,
to the affairs or business of Harbor Medical or Diversified
Medi cal. Thomas G llespie, Geg Salario, and George R vera are
al |l eged to have organi zed Harbor Medical as a Louisiana |imted
l[tability conpany in 2001. Thomas G llespie is alleged to have
organi zed Diversified Medical as a Pennsylvania corporation in
1999, and he and his wife Lori are alleged to be officers and/or
control persons of that conpany. None of the other Count |
defendants is nentioned in any of the specific allegations
concerni ng Harbor Medical or Diversified Medical. Having failed
to provide any facts to support the involvenent of these other
defendants in the conduct or managenent of the two renaining
enterprises in Count |, these defendants — Cliff and Dawn Hal |,

Phillip and Patrick Frayne, Gurmt Bhatia, Signature Mudical,
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Si gnature Energency, Anerican Medical, and US Med- Equi p — nust be

di sm ssed from Count |.°®

b. Count 11

The enterprise alleged in Count Il is an associ ation-
in-fact of all the nanmed defendants. The Court mnust therefore
exam ne for each of the ten noving defendants whether the
conpl aint contains sufficient allegations to show the required
nexus between each defendant and the conduct of the enterprise.

Movi ng def endant Thomas G Il espie is alleged to have
“coordinate[d] and facilitate[d]” the enterprise by diverting
equi pnent and busi ness opportunities to the other alleged nenbers
of the enterprise, in particular the defendant corporations
Ameri can Medical, US Med-Equip, Signature Medical, and Signature
Enmer gency, which would then, in turn, sell or rent the equi pnent
and exploit the opportunities. Mving defendants George Rivera
and Geg Salario are alleged to have owned and directed Anerican

Medi cal and US Med- Equi p, respectively, in these activities. The

6 Al'though diff Hall, Signature Medical, and Signature
Enmer gency have answered the conplaint and have not noved to
dism ss, the clainms against themin Count | may still be
di sm ssed. See Gayson v. Mayview State Hosp., 293 F.3d 103, 111
(3d Cr. 2002) (holding courts may dism ss clainms against a
def endant sua sponte if the defendant has been served and the
plaintiff has had an opportunity to address the grounds for
dism ssal). Here, Hall, Signature Medical, and Signature
Enmer gency have been served and the sane grounds to dismss them
are those raised by the noving defendants to which the plaintiff
has had a chance to respond.
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al l egations concerning Gllespie, R vera, and Salario and the
four corporations that they own or co-founded are therefore

sufficient to show that they had “sonme part in directing [the]
affairs” of the association-in-fact. Reves, 507 U S. at 179.

There are al so sufficient allegations to show a nexus
bet ween the conduct of the enterprise and novi ng defendants
Gurmt Bhatia and Dawn Hall. Gurmt Bhatia is alleged to be one
of the “owners, directors, officers, and control persons” of US
Med- Equi p. Dawn Hall is alleged to be “actively involved in the
operati ons and managenent” of Signature Medical and Signature
Emer gency. Gven the centrality of US Med-Equip and Signature
Medi cal and Signature Enmergency to the alleged enterprise, as
conduits for the stolen equi pnent and busi ness opportunities at
the heart of the alleged schene, and the closely held nature of
t hose corporations, the Court finds these allegations of
ownership and participation sufficient to show the nexus required
to survive a notion to dism ss.

The al |l egations concerning the remai ni ng novi ng
defendants — Philip and Patrick Frayne and Lori G llespie —
depict themas “lower-rung participants in the enterprise” who
can be properly alleged to be participating in its conduct if
they “further the illegal ains of the enterprise by carrying out
the directives of those in control.” Uban, 404 F.3d at 769-70.

Patrick Frayne is alleged to have worked with Thomas G || espi e at

-33-



Freedom Medi cal and to have directly participated in diverting
equi pnent and busi ness opportunities to American Medical, US Med-
Equi p, Signature Medical, and Signature Emergency. These
all egations are sufficient to plead his participation in the
affairs of the enterprise.

The all egations concerning Phillip Frayne and Lori
G llespie are nuch nore scant. The only specific allegations
concerning Phillip Frayne are that he was enpl oyed as an
inventory technician at Freedom Medical from January 2000 to
March 2005 and that non-novi ng def endants Jason Ragazzo, Qmar
Hunt, and Martin Crouch, working at the behest of non-noving
defendant Ciff Hall, stole and sold Freedom Medi cal equi pnent
“through” him The only allegation specifically concerning Lor
Gllespie’ s participation in the association-in-fact is that she
prepared fal se invoices sent to Freedom Medi cal under the
fictitious conmpany nanme “Med Logic” as part of the schene in
whi ch equi pnent originally stolen from Freedom Medi cal woul d be
re-sold back to it at inflated prices. Although these
all egations test the limts of what is required to allege
participation in an enterprise, the Court finds them sufficient

to adequately plead this el enent.

- 34-



3. Pattern of Racketeering Activity

To state a clai munder § 1962(c) of RICO a plaintiff
nmust al |l ege that the defendant conducted or participated in the
conduct of the alleged enterprise’'s affairs “through a pattern of
racketeering activity.” A “pattern of racketeering activity” is
the comm ssion within a ten year period of at |east two of the
predi cate of fences enunerated in 18 U . S.C. § 1961(1). 18 U S.C
8§ 1961(5). Freedom Medical alleges that the predicate acts
constituting the pattern of racketeering in both counts of its
RICO clainms are mail and wire fraud, 18 U.S.C. 8§ 1341 and 1343,’
and interstate transportati on and possession of stolen property,

18 U.S.C. 88 2314 and 2315.8

! In pertinent part, the mail fraud statute makes it a
crime to mail or cause to be mailed sonething for the purpose of
executing or attenpting to execute any schene or artifice to
defraud. 18 U.S.C. 8 1341. In pertinent part, the wire fraud
statute makes it a crine to transmt or cause to be transmtted
any communi cation by wire in interstate commerce for the purpose
of executing any schene or artifice to defraud. 18 U S.C
8§ 1343. To constitute wire or mail fraud, the contents of the
comuni cations sent by mail or wire need not be fraudul ent and
t he comuni cati ons need not be an essential part of the
fraudul ent schene. It is only necessary that they be "incident
to an essential part of the schene.” Schnuck v. United States,
489 U.S. 705, 714 (1989).

8 In pertinent part, the federal statute against
transporting stolen property nmakes it a crine to transport,
transmt, or transfer in interstate or foreign commerce any
goods, wares, mnerchandi se, or noney of nore than $5, 000 val ue,
knowi ng the sane to have been stolen, converted or taken by
fraud. 18 U S.C. 8§ 2314. The statute against receiving stolen
property nmakes it a crinme to receive, possess, conceal, store,
sell, barter, or dispose of any goods wares, nerchandi se, or
noney of nore than $5, 000 val ue, which have crossed a State or
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Al l egations of wire and mail fraud nust neet the
hei ght ened pl eadi ng standard of Federal Rule of Cvil Procedure

9(b). Lumyv. Bank of Anmerica, 361 F.3d 217, 223 (3d Cr. 2004),

That rule requires a plaintiff to plead fraud with sufficient
particularity to apprise defendants of the precise m sconduct
with which they are charged to protect them from spurious charges
of fraudul ent behavior. Seville, 742 F.3d at 791. Plaintiffs
may satisfy this hei ghtened standard by alleging the date, tine,
speaker, and content of the alleged fraudul ent conduct or by any
ot her nmeans that injects precision and sone neasure of
substantiation into their allegations of fraud. |d.

Al l egations of interstate transport of stolen property
or receipt of stolen property, because they are not based in

fraud, do not need to be pled with specificity. See Rose v.

Bartle, 871 F.3d 331, 362 n.53 (3d Cir. 1989). Instead, they
need only neet the standard for notice pleading. Were, however,
the allegations of interstate transport of stolen property allege
that the property has been “taken by fraud,” the allegations of
fraud nust neet the heightened requirement of Rule 9(b). Seville

I ndus., 742 F.2d at 792 n.7; see also Lum 361 F.3d at 229 (where

plaintiffs allege fraud as the basis for another cause of action,

they nust satisfy Rule 9(b)).

United States boundary after being stolen, unlawfully converted,
or taken, knowi ng the sanme to have been stolen, unlawfully
converted, or taken. 18 U S.C. § 2314.
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In addition to properly alleging the existence of two
or nore predicate acts, a plaintiff nust also show that the
racketeering acts are related and that they anmount to or pose a

threat of continued crimnal activity. H.J. Inc. v. Northwestern

Bell Tel. Co., 492 U S. 229, 239-40 (1989); c.f. Mrshall-Silver

Constr. Co. v. Mendel, 894 F.2d 593 (3d Cir. 1990) (affirmng

di sm ssal of conplaint for failure to adequately all ege

rel at edness and continuity); overruled in non-pertinent part,

Tabas v. Tabas, 47 F.3d 1280, 1293 n.17 (3d Gr. 1995).

Predi cate acts are considered related if they have “the
sane or simlar purposes, results, participants, victins or
met hods of comm ssion, or otherwise are interrel ated by
di stingui shing characteristics and not isolated events.” H J. at
240. Predicate acts will satisfy the continuity requirenent
where they evince “long-termcrimnal conduct” or where “it is
shown that the predicates are a regular way of conducting

def endant's ongoing legitimte business.” Tabas at 1293.

a. Count |
As di scussed above, the two properly pled Count |
enterprises are Harbor Medical and D versified Medical, and the
four Count | defendants who have been properly pled to have been

a participant in those enterprises are Thomas G|l espie, Lor

Gllespie, George Rivera, and Geg Salario. In considering
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whet her Freedom Medi cal has properly alleged a pattern of
racketeering with respect to these enterprises and these
defendants, the Court nust first consider whether it has
adequately all eged a connection anong them

To properly state a RICO cl ai munder 18 U. S. C
8§ 1962(c), the plaintiff nust not only properly allege an
enterprise in which the defendant participated, and a “pattern of
racketeering activity.” The plaintiff nust also plead a “nexus”
between the two: “all predicate acts in a pattern nust sonehow

be related to the enterprise.” Banks v. Wlk, 918 F.2d 418, 424

(3d Cir. 1990). This requirenment is satisfied when “*[o]ne is
enabled to commt the predicate offenses solely by virtue of his
position in the enterprise or involvenent in or control over the
affirmof the enterprise; or the predicate offences are rel ated
to the activities of that enterprise.”” |d. (citing United

States v. Provenzano, 688 F.2d 194, 200 (3d Cr. 1982)); see

also United States v. lrizarry, 341 F.3d 273, 304 (3d Cr. 2003).

Freedom Medi cal s conpl ai nt all eges generally that the
def endants have commtted “hundreds, if not thousands of
predi cate acts of mail fraud, wre fraud, possession of stolen
property and transportation of stolen property.” It also alleges
that Diversified Medical and Harbor Medical were enterprises used

to “engage in racketeering activities.” Freedom Medi cal has not,
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however, adequately alleged a connection between either
enterprise and a pattern of racketeering.

Freedom Medi cal s conpl ai nt contains no allegations
connecting Diversified Medical with any specific predicate act.
The Court cannot assune that any of the general allegations of
unspecified acts of wire and mail fraud and possessi on and
transportation of stolen property are connected to Diversified
Medi cal. The conplaint itself states that many of these all eged
predi cate acts were conducted through other entities, such as
Har bor Medical and the inproperly pled “enterprise” Med Logic, or
t hrough the corporate defendants US Med- Equi p, Anerican Medical,
Si gnature Medical, and Signature Energency.

None of the three specific predicate acts pled in
Count | is alleged to have any connection with Diversified
Medi cal, nor do any of the other specific predicate acts
menti oned el sewhere in the conplaint. The description of
Di versified Medical in the background section of the conpl aint
states generally that it was used in “the recei pt and di sposition
of stolen equipnment from Freedom Medical,” but there are no facts
all eged to support the allegation. |In the absence of any
specific fact or allegation to connect Diversified Medical with a
particul ar predicate act, the required nexus between it and the

al l eged pattern of racketeering has not been adequately pled.
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The sanme failing exists as to Harbor Medical. The
conplaint alleges generally that Harbor Medical was used to
“facilitate the fraudul ent schene of the defendants” by serving
as an “organi zational conduit through which to engage in
racketeering activities.” Wth one exception, however, the
conplaint alleges no facts connecting any particul ar predicate
act to Harbor Medical. The exception is the allegation in
Count | concerning MedOne’ s purchase of patient nmonitors in
January 2006.

The conplaint alleges in Count | that Thomas G || espi e,
acting on behalf of Freedom Medical, nmet with representatives
from MedOne in January 2006 to discuss a business proposition.

G llespie allegedly proposed that MedOne shoul d purchase patient
nmoni tors, which Freedom Medi cal would then rent to custoners,
sharing the rental inconme with MedOne. The conplaint alleges
that instead of followng through with this plan, Gl espie

wi t hout Freedom Medi cal’s know edge, “nmade tel ephone or enai
communi cations to MedOne that contained fal se representations or
om ssions.” These comuni cations then allegedly induced MedOne
to issue a purchase order for $28,000 to Harbor Medical for the
monitors. The conplaint alleges that the address on the invoice
is the former address of Greg Salario. The conplaint alleges
that Gllespie represented to MedOne that this was the best price

for the nonitors, but that G|l espie then purchased nonitors at a
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much | ower price from another supplier (falsely telling the
supplier that they were being purchased by Freedom Medi cal),
all egedly intending to have Harbor Medical sell themto MedOne at
a $1,000 per unit markup.

The conpl ai nt contains no explanati on of how t he
plaintiff believes this particular incident constitutes a
predi cate act. The Court will assunme that this is an attenpt to
allege a predicate act of wire fraud on the part of Gllespie
(and possibly Salario) through a schene to defraud Freedom
Medi cal of its opportunity to do business with MedOne invol ving
unspecified tel ephone or email communi cations. This allegation
is inadequately pled because it does not allege fraud with
specificity.

Nothing in the allegation identifies the contents of
G |l espie’ s conunications with MedOne or describes what aspect
of themwas fraudulent. Wthout this information, the allegation
is insufficient to put Gllespie (or Salario) on notice of the
preci se m sconduct with which he is charged. 1In addition, the
allegation fails to specify what formthese communi cati ons t ook,
whet her tel ephone or email, and fails to specify that they were
made interstate, as required to be actionable under the wire
fraud statute. Moreover, even if this allegation contained
sufficient particularity to validly allege a predicate act of

wre fraud, it would still be insufficient to allege a “pattern
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of racketeering activity,” which requires two or nore predicate
acts.

The plaintiff therefore has failed to allege a “pattern
of racketeering activity” with a nexus to either of the validly
pl ed Count | enterprises, Harbor Medical or D versified Medical.
Accordingly, Count | of the Conplaint nust be dismssed inits
entirety. Because Freedom Medical’s failure to allege a nexus
bet ween pattern and enterprise requires dism ssal of Count |, the
Court will not address whether that count adequately all eges the

other required elements of a RICO pattern

b. Count 11

The RICO claimin Count Il alleges an enterprise
conposed of an association-in-fact of all defendants. As in
Count |, Freedom Medical alleges that the pattern of racketeering
connected to this enterprise involved “hundreds” of unspecified
predi cate acts of mail fraud, wire fraud, possession of stolen
property and transportation of stolen property.

Unli ke Count |, Count |l adequately pleads a nexus
between the all eged enterprise and at |east sone of the predicate
acts in the alleged pattern of racketeering. Putting aside for
t he noment whet her the predicate acts are adequately alleged, the

conplaint, read in the light nost favorable to the plaintiff,
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sufficiently pleads a connection between those acts and the
associ ation-in-fact of the defendants.

The defendants in Count |l are alleged to have
commtted wire and mail fraud and obtai ned and received stol en
property through an organi zed racketeering associ ation-in-fact
headed by Thomas Gl lespie. Count |1, therefore, alleges that
all the predicate acts in the conplaint were conducted through a
single enterprise. In Count |, in contrast, the predicate acts
are alleged, without specificity, to have been commtted both by
either of the enterprises Harbor Medical and Diversified Medical
and also by the fictional “enterprise” Med Logic or by the
corporate defendants. In Count I, therefore, it is inpossible to
connect any particular predicate act to either of the two validly
pled enterprises. 1In Count II, however, all of the predicate
acts are alleged to have been commtted through the single
enterprise, allowing a connection to be inferred. This
adequately pleads a nexus between the enterprise and the all eged
pattern of racketeering.

The Court next turns to exam ni ng whet her Count |1
adequately alleges a pattern of racketeering. As to the
allegations of wire and mail fraud, the Court has concerns that
they fail to satisfy the requirenent of Rule 9(b) that they be

plead with particularity.
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The conpl ai nt contai ns general allegations of
“hundr eds” of unspecified acts of wire and mail fraud on the part
of the defendants. These general allegations fail to provide any
information that would inject any precision or substantiation
into Freedom Medical’s claimof fraud and therefore do not
establish the existence of the predicate acts necessary for a
pattern of racketeering activity. See Lum 361 F.3d at 224.

The conpl aint also alleges several specific acts of
fraud. These allegations refer to particular transactions
i nvol ving specifically identified pieces of equipnent and all ege
that Gl lespie either diverted equi pment or a business
opportunity belonging to Freedom Medical to hinself or one of the

ot her defendants.® Wiile these specific allegations do inject a

° The specific allegations of fraud are scattered
t hroughout the conplaint. |In addition to the allegation
concerning Harbor Medical’s sale of patient nonitors to MedOne,
di scussed in reference to Count |, there are at |east four

others. The background section of the conplaint alleges that in
early 2006 Thonas G|l espie fraudulently diverted two IV punps
froman order of 40 that Freedom Medi cal had purchased from

Gol dstar Medical, falsely telling both Gol dstar and Freedom

Medi cal that the two punps were never delivered. The conplaint

al | eges that on another occasion G| espie declined to purchase
Baxter PCA Il punps offered for sale by American | nmagi ng Systens
and instead diverted that business to Signature Medical, which
purchased them and had them shipped to G|l espie’s hone address.
The punps were then sold by Gllespie to Freedom Medi cal through
the fictional entity Med Logic. Elsewhere in the conplaint,
Gllespie is alleged to have sold nunerous pieces of equipnent in
2005 to Freedom Medi cal through Med Logic at inflated prices. In
these sales, Gllespie allegedly received the check payable to
Med Logic personally and often deposited the check in American
Medi cal° bank accounts. |In August 2005, G llespie allegedly

di verted six Baxter | punps that Freedom Medical purchased from
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measure of precision and substantiation to the plaintiff’s
clainms, they often omt inportant information about the

i ndi vi dual incidents. Several specific allegations of fraud fai
to indicate with precision the exact m srepresentation that is
all eged to have been made and to whom See Lum at 224 (to
satisfy Rule 9(b), plaintiffs nust allege the “general content of
the m srepresentation”). Several also fail to identify any
particular wire or mail comuni cation associ ated or connected to
the alleged fraud, and in the case of wire comruni cati ons whet her

they were made interstate. See Am |Investors, 2006 W. 1531152 at

*11 (“plaintiffs nust allege sufficient facts . . . fromwhich
one can infer that the defendant used the mails or interstate
wires as part of a schene to defraud, or took sone action where
such use of the mails or interstate wires was reasonably
foreseeabl e”).

The Court therefore does not believe that all of these
specific allegations of wwre and mail fraud satisfy Rule 9(b),
but it may be that sonme of themdo. The Court, however, need not
decide this issue because the other predicate acts alleged in

Count 11, the allegations of the interstate transport and receipt

Gol dstar Medi cal, paying for the punps froman account drawn on
American Medical’s account, but sending the punps to US Med-
Equi p. One of these punps |ater proved defective and G| espie
all egedly directed Pat Frayne to prepare a requisition formto
al | ow Freedom Medi cal to purchase the defective unit at an
inflated price.
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of stolen property, are sufficient to establish the requisite
pattern of racketeering activity.

Unlike acts of nail and wire fraud, predicate acts of
transporting and receiving stolen property across state lines do
not always need to be pled with specificity. Only where the
property at issue was taken by fraud, as opposed to theft, nust a
plaintiff plead with particularity, and even then the requirenent
of particularity applies only to the facts relating to the fraud,
not to the other elenents of the violation. Seville, 742 F.2d at
792 n.7; Lum 361 F.3d at 229.

The United States Court of Appeals for the Third

Crcuit considered the level of detail necessary for pleading

these predicate acts in a RRCOclaimin Seville Indus. Mach

Corp. v. Southnost Mach. Corp., 742 F.2d at 791-92. In Seville,

the plaintiff alleged that the defendants had violated 18 U. S. C

88 2314 and 2315 by, inter alia, inducing the plaintiff to sel

equi pnent to the defendants that was never paid for. The
Seville court held that the plaintiff had nmet its pl eading
obligations by incorporating into their conplaint a |ist
identifying with specificity the pieces of machinery that were
all eged to have been taken by fraud. The court held that the
plaintiff had adequately alleged the required el enent that the
property taken be worth nore than $5,000 by alleging the total

val ue of the machinery taken to be nore than $750, 000 and had
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adequately all eged the property had been transported or sold over
interstate lines by general allegations to that effect. 1d. at
791-92. 10

Foll owi ng the holding of Seville Indus., the Court

finds that Freedom Medi cal has adequately all eged predicate acts
consisting of violations of 18 U.S.C. 88 2314 and 2315. Al though
Freedom Medi cal did not incorporate a list of stolen equipnent in
its conplaint, the Court takes judicial notice of the fact that

it filed such a list of record as an exhibit to its notion for
tenporary restraining order, filed shortly after the filing of

its conplaint. See Exh. 9 to Plaintiff’s Mdtion for Tenporary

10 The all eged pattern of racketeering activity in Seville
Indus., like this case, involved allegations of mail and wire
fraud, as well as allegations of interstate theft. The Seville
court held that the list of stolen equipnment incorporated into
the plaintiff’s conplaint sufficed to satisfy both the
requirenents for pleading interstate theft and the hei ghtened
requi renent for pleading wire and mail fraud with particularity.
Id., 742 F.2d at 791. The United States Court of Appeals for the
Third Crcuit nost recently revisited the particularity needed to
pl ead a predicate act of wire or mail fraud in Lum 361 F.3d 217.
The Lum court reenphasized the need to identify with specificity
“who made a m srepresentation to whom and the general content of
the msrepresentation.” Id. at 224. Lumcited Seville several
times in its analysis, but described the case as holding “that a
plaintiff satisfied Rule 9(b) by pleading which machi nes were the
subj ect of alleged fraudul ent transactions and the nature and
subj ect of the alleged m srepresentations.” [|d. Although, as
di scussed below, this case and Seville both involve lists of
property that was allegedly obtained through fraud, the Court
does not believe that Seville necessarily saves Freedom Medical’s
wire and mail fraud clains. As set out above, the Court finds,
unli ke Seville, that the allegations of this conplaint may not
adequately set out the “nature and subject of the alleged
m srepresentations.” Seville is therefore distinguishable.
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Restrai ning Order (Docket No. 30). This list provides the serial
nunber and description of each piece of equi pnent at issue. The
conpl aint also ascribes a specific quantity of stolen pieces of
equi pnrent to individual defendants. Wthout identifying the
particul ar pieces of equipnent, the conplaint alleges that

Ameri can Medi cal has stolen 24 itenms, US Med-Equip 70 itens, and

Signature Medical 148 itens. As in Seville Indus., the val ue of

this equipnent is alleged in aggregate, wth the total anmount of
t hese 242 pieces of equipnent alleged to be approxi mately

$400, 000. The conpl aint al so makes general allegations that
these thefts occurred in interstate coomerce. Under Seville
Indus., this is sufficient to allege these predicate acts.!!

The final requirenent for pleading a pattern of
racketeering is properly alleging that the predicate acts are
related and that they anmpbunt to or pose a threat of continued
crimnal activity. HJ. Inc., 492 U S. at 239-40. Here, the

al l eged predicate acts of theft involve the sane alleged victim

1 It is a closer question whether Freedom Medical has
adequately pled a connection between the alleged pattern of
interstate transport and recei pt of stolen property and each of
t he naned defendants. The Seville court upholds a RICO claimin
which the plaintiff only pleads generally that “defendants”
commtted the alleged predicate acts with respect to the listed
pi eces of equipnment. G ven the precedent of Seville and the fact
that the predicate acts here of interstate transport and receipt
of stolen property need not be pled with specificity, the Court
finds that the plaintiffs have sufficiently alleged a connection
bet ween the defendants and the pattern of racketeering to survive
a notion to dism ss.
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Freedom Medi cal, the sane alleged ring-|leader, Thomas G || espie,
and the sane alleged nethod, utilizing Gllespie s position at
Freedom Medi cal to divert property and busi ness opportunities.
The alleged pattern therefore is “interrelated by distinguishing
characteristics” and not a series of isolated events, and so
satisfies the requirenent of relatedness. 1d. at 240.

The al l eged pattern also satisfies the requirenent that
it amount to or pose a threat of continued crimnal activity.
Were the plaintiff alleges that the racketeering activity at
i ssue has ceased and the all eged schene is therefore cl osed-
ended, the plaintiff will adequately show this el enment by proving
a series of related predicate acts extending over a substanti al
period of time. 1d. at 242. Here, Freedom Medical’s conpl ai nt
pl eads a cl osed-ended pattern consisting of allegedly hundred of
acts of theft beginning no |later than Cctober 2001 and conti nui ng
until Freedom says it discovered the alleged schene in Apri
2006. This four and a half year |ong schene adequately all eges
that the alleged pattern of racketeering presented a continuous
threat. See Tabas, 47 F.3d at 1295 (“[A] schene | asting over
three years extends over a ‘substantial’ period of tinme and
therefore constitutes the type of ‘long-termcrimnal conduct
that RI CO was enacted to address.”).

Freedom Medi cal having adequately all eged the necessary

elements of a RRCOclaimwth respect to the predicate acts of
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theft in violation of 18 U S.C. 88 2314 and 2315, the defendants’

motions to dismss will be denied as to Count 11

B. The RI CO conspiracy claim— Count 11

Count 111 of the conplaint alleges that all of the
named defendants conspired to conduct or participate in the
affairs of the association-in-fact enterprise alleged in Count
1, through the pattern of racketeering activities nanmed in the
conplaint. None of the noving defendants specifically addresses
Count 111, although all seek to have it dism ssed as to them
along with the other substantive RI CO clains.

To state a RICO conspiracy claimunder section 1962(d),
a plaintiff nust allege (i) an agreenent to commit the alleged
predi cate acts, and (ii) know edge that those acts were part of a
pattern of racketeering activity conducted in such a way as to
viol ate section 1962(a), (b), or (c). Rose, 871 F.2d at 366. A
section 1962(d) claimcannot be pursued where there is no
cogni zable RICO enterprise or pattern of racketeering activity
al |l eged by the defendant or co-conspirators. See Lum 361 F.3d
at 227 n.5 (“Any clai munder section 1962(d) based on conspiracy
to violate the other subsections of section 1962 nust fail if the
substantive clains are thenselves deficient.”).

Here, the Court has found that Count Il of the

conplaint, on which Count II1l is based, states a valid claimas
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to the predicate acts of interstate transport and receipt of
stolen property in violation of 18 U S.C. 88 2314 and 2315.
Accordingly, in the absence of any argunent by the noving

def endants specifically addressing Count I1l, the Court will deny

the defendant’s notion to dismss as to that count.

C. The State Law d ai ns

In addition to the challenge to the RI CO cl ai ns nade by
all nmoving defendants, certain defendants al so chall enge sone of
the state law clains alleged in the conplaint. The noving
defendants all assune that Pennsylvania law w |l govern the state
| aw cl aims of the conplaint. For purposes of this notion, the

Court wll accept that assunption.

1. Fraud

All of the noving defendants except Thonas G || espie
chal | enge the adequacy of the conplaint’s allegations agai nst
t hem of common |law fraud (Count 1V). |In Pennsylvania, an action
for fraud (or intentional m srepresentation) contains the
follow ng elenents: (1) a representation; (2) which is materi al
to the transaction at hand; (3) nade falsely, wth know edge of
its falsity or wwth reckl essness as to whether it is true or
false; (4) with the intent of m sleading another into relying on

it; (5 justifiable reliance on the m srepresentation; and (6)
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injury resulting and proxi mately caused by the reliance. G bbs

v. Ernst, 647 A 2d 882 (Pa. 1994). A msrepresentation need not
be in the formof a positive assertion, but can be “any artifice
by which a person is deceived to his di sadvantage and nmay be by

fal se or msleading allegations or by conceal nent of that which

shoul d have been discl osed, which deceives or is intended to

decei ve another to act upon it to his detrinent.” Delahanty v.

First Pennsylvania Bank, N. A, 464 A 2d 1243, 1252 (Pa. Super.

Ct. 1983). Like other clains alleging fraud, state common | aw
fraud clains nmust conply with Rule 9(b) and be pled with

particularity. Christidis v. First Pa. Mrtgage Trust, 717 F.2d

96, 99 (3d Cr. 1983).
Count 1V of the conplaint alleges nine specific acts of
fraud on the part of the defendants:

a. At all relevant tinmes, the individual
was in conpliance with the terns of the
appl i cabl e Non- Conpet e Agreenent,

Enpl oynment Agreenent, and/or Executive
Enpl oynment Agreenent ;

b. The individual or entity would not steal
equi pnent from Freedom Medi cal or
wi thhold material information about
crimnal conduct of which the individual
or entity was aware from Freedom Medi ca
or proper |aw enforcenent authorities;

C. I f involved, directly or indirectly, in
the sal e of equipnent to Freedom
Medical, the seller had valid title to
the equi pnment to be sold, and that the
equi pnent was in good working order;
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If involved, directly or indirectly, in
t he purchase of equi pnent from Freedom
Medi cal , that the purchase was a bon[ a]
fide transaction for fair value free of
any conflict of interest;

Failing to disclose that nunerous sales
and proposed sal es of equi pnent to
Freedom Medi cal by Med Logic, Signature
Medi cal, U S. Med-Equi p, and ot her
persons, were at grossly inflated prices
and part of defendants’ schenmes to
defraud Freedom Medi cal

Failing to disclose that certain of the
defendants, including Tom G |l espi e,
Greg Sal ario, George Rivera, Jason
Ragazzo, Rick Burgess, Martin Crouch,
Omar Hunt, Jasper Smth, and Joseph
Janssens, had significant financial

i nterest and/or business dealings wth
one or nore of Harbor Medical, Med
Logic, Signature Medical, Signature EP
Ameri can Medical Logistics, U 'S Med-
Equi p, Conpl ete Bi onedi cal and/ or

Bi omedi x Medi cal ;

I f involved, directly or indirectly, in
t he sal e of equi pnent to Freedom Medi cal
that the sale price was conparable to

t hat avail able from other sellers of
such equi pnent and was the result of
arms length negotiations with

i ndependent third parti es;

Failing to disclose that the individual
was m sappropriating business
opportunities of Freedom Medical for the
personal benefit, directly or

indirectly, of the individual and/or
affiliates of the individual; and

At all relevant tines, the individual
was in conpliance with the applicable
policies in the Conpany’ s enpl oyee
handbook.
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None of these allegations adequately alleges fraud with
particularity against any of the noving defendants. These
conclusory allegations do not “indicate the date, tine, or place
of any m srepresentation, nor do they provide an alternative
means of injecting precision and sonme neasure of substantiation
into the fraud allegations.” Lum 361 F.3d at 224. |ndeed, none
of these allegations refers to any specific comuni cation or
transaction by any defendant. These pleadings are therefore
insufficient to satisfy Rule 9(b) and nust be dism ssed as to the

nmovi ng def endants.

2. M sappropriation of Trade Secrets and Breach of
Fi duciary Duty

Def endant Thonas G || espie argues that the conplaint’s
m sappropriation and breach of fiduciary duty clains against him
are barred by gist of the action doctrine. Defendant G eg
Sal ario argues that the conplaint’s allegations regarding these
two causes of action fail to state a clai mbecause the conpl ai nt
does not properly allege the existence of a trade secret or a
fiduciary duty. The Court will deny these defendants’ notions to
dismss as to these cl ains.

The gist of the action doctrine “precludes plaintiffs
fromre-casting ordinary breach of contract clainms into tort

clains.” eToll, Inc. v. Elias/Savion Advertising, Inc., 811 A 2d

10, 13 (Pa. Super. C. 2002). The focus of the doctrine is on
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the source of the duty that a defendant is alleged to have
breached: “a claimshould be [imted to a contract clai mwhen
‘the parties' obligations are defined by the terns of the
contracts, and not by the |larger social policies enbodied by the

law of torts.’” Bohler-uUddeholmAm, Inc. v. Ellwod G oup,

Inc., 247 F.3d 79, 104 (3rd Cr. 2001) (citing Bash v. Bell Tel.

Co., 601 A 2d 825, 830 (Pa. Super. Ct. 1992).

G llespie argues that the clains against himfor
m sappropriation of trade secrets and breach of fiduciary duty
must be di sm ssed under the gist of the action doctrine because
his duty to refrain from m sappropriating trade secrets or
breaching his duty to his enployer arises only fromhis now
term nated enpl oynent contract with Freedom Medi cal
Pennsyl vani a | aw, however, inposes a common |aw duty on an
enpl oyee not to use or disclose trade secrets obtained in the

course of a confidential enploynent relationship. Christopher

Ms Hand Poured Fudge, Inc. v. Hennon, 699 A 2d 1272, 1276 (Pa.

Super. C. 1997). A confidential relationship will also give

rise to fiduciary duties under Pennsylvania law. Basile v. H& R

Block, Inc., 777 A . 2d 95, 101-02 (Pa. Super. C. 2001) (“[A]

confidential relationship and the resulting fiduciary duty may
attach wherever one occupies toward another such a position of
advi sor or counselor as reasonably to inspire confidence that he

will act in good faith for the other's interest.”).
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Here, the conplaint alleges that G| espie occupied a
“trusted, central role in Freedom Medical’s affairs.” Viewed
under the standards for deciding a notion to dismss, these
al l egations adequately plead that G Il espie had a confidenti al
relationship with Freedom Medi cal, which could, depending on the
facts ultimately proved, give rise to independent duties to
refrain fromdisclosing or m sappropriating trade secrets or from
breaching a fiduciary duty. Accordingly, Freedom Medical’s
clainms for m sappropriation of trade secrets and breach of
fiduciary duty cannot be dism ssed against Gllespie at this tine
under the gist of the action doctrine.

Greg Salario s argunent for dism ssing these clains
also fails. Salario argues that he (and his conpany US Med-
Equi p) cannot be liable for m sappropriation of Freedom Medical’s
trade secrets, specifically its custonmer |ists, because Freedom
Medi cal has not properly alleged that these |lists were secret.

He argues that he cannot be liable for breach of fiduciary duty
because Freedom Medi cal has not adequately alleged that his
position as a sal es supervisor was sufficiently confidential to
give rise to such duties.

Thi s argunment m sunderstands the plaintiff’s pleading
burden. Neither m sappropriation of trade secrets or breach of
fiduciary duties require a showi ng of fraud and so neither nust

be pled with particularity. See Pestco, Inc. v. Associated
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Products, Inc. , 880 A 2d 700, 705 (Pa. Super. C. 2003)

(setting out elenents of m sappropriation of trade secret claim

under Pennsylvania |aw); MDernott v. Party Gty Corp., 11 F

Supp. 2d 612, 626 n.18 (E.D. Pa. 1998) (setting out elenents for
breach of fiduciary duty under Pennsylvania |law). Although
Freedom Medi cal may eventual |y have to prove facts establishing
that it had a confidential relationship wth Salario giving rise
to a fiduciary duty and that its proprietary infornmation was
sufficiently confidential to constitute a trade secret, it does
not need to plead those fact in its conplaint. Freedom Medical’s
conpl aint has given Salario (and US Med- Equi p) adequate notice of
the m sappropriation and breach of fiduciary clains against them
This is all that is required under the Federal Rules of Cvil

Pr ocedur e.

3. Conspi racy

Def endants Sal ario, Gurmt Bhatia and US Med- Equi p have
nmoved to dism ss the clains against themfor conspiracy. These
def endants argue that although Freedom Medi cal all eges that
defendants G llespie, R vera, and Salario conspired to engage in
a pattern of racketeering, and that the other defendants,

i ncludi ng Bhatia and US Med- Equip, later joined this conspiracy
to steal Freedom Medi cal’ s bi onedi cal equi pnment and busi ness

opportunities, these allegations are insufficient to state a
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claim The Court disagrees. As set out above in the section
addressi ng the adequacy of the association-in-fact enterprise
alleged in Count |1, the conplaint contains sufficient

all egations to “descri be the general conposition of the
conspiracy, sone or all of its broad objectives, and the
defendant's general role in that conspiracy.” Rose, 871 F.2d at

366. This is sufficient to state a claim

4. Conver si on

Def endants Sal ario, Gurmt Bhatia and US Med- Equi p have
noved to dism ss the clains of conversion against them They
argue that, although Freedom Medical alleges that all of the
defendants participated directly or indirectly in the theft or
diversion of certain assets, these allegations fail to state a
cl ai m because they do not allege “what assets were stolen and by
whom and what assets were diverted and by whom” The Court
agai n disagrees. A claimfor conversion does not require a
showi ng of fraud or m stake and so does not need to be plead with

particularity. See Universal Prem um Acceptance Corp. v. York

Bank & Trust Co., 69 F.3d 695, 704 (3d Cr. 1995) (setting out

el ements of conmmon | aw conversion under Pennsylvania law). The
al l egations of the conplaint give sufficient detail to satisfy
the requirenments of notice pleading and state a claimfor

conver si on.
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5. Breach of Contract

Def endant Greg Sal ari o argues that the clai magainst
himfor breach of his enploynent agreenent with Freedom Medi cal
shoul d be di sm ssed because 1) the confidentiality and non-
conpete provisions of that contract have expired and 2) because
t he non-conpete agreenent is not enforceable. The Court wll
deny Salario’'s notion to dismss as to this claim

The conplaint alleges that Salario signed two
agreenents wth Freedom Medi cal, an enpl oynment agreenent and a
non-conpetition agreenent. The enpl oynent agreenent provided
that Salario was not to disclose the conpany’ s confidential or
proprietary information and al so that he was not to conpete with
the conpany for a period of one year after his termnation within
a specified area and was not to solicit any current or
prospective client of the conpany. The separate non-conpetition
agreenent provided that Salario was not to disclose confidential
or proprietary information; was not to make use of such
information except to fulfill his duties to Freedom Medi cal ; was
not to serve as an enpl oyee, owner, director or independent
contractor for any conpeting business; and was not, within a
specified area for a period of one year after his termnation, to

conpete with Freedom Medi cal
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Sal ari o argues that because the one year non-
conpetition ternms of both contracts expired as of August 2004,
Freedom Medi cal cannot “now enforce the terns of [those]
agreenents” and has failed “to establish any facts” show ng that
Sal ari o breached them This argunent is m spl aced. Freedom
Medi cal s conplaint specifically alleges that Salario organized
hi s conpeting conpany, US Med-Equip, in June 2003 while stil
enpl oyed at Freedom Medical. The conplaint also specifically
all eges that Salario violated the confidentiality provisions of
the agreenment. These allegations therefore state a claimfor
breach of contract.

Sal ario al so argues that the non-conpetition agreenent
i's unenforceabl e because it was not supported by consideration.
Sal ario notes that the conplaint alleges that the consideration
for the non-conpetition agreenment was participation in the
“Freedom Medi cal Equity Participation Plan,” but he alleges that
the plan was an “enpty prom se” and he never participated in it.
Whet her Sal ari o received consideration for his assent to the non-
conpetition agreenent is an issue of fact that cannot be resol ved
on a notion to dismss. Salario’'s notion will therefore be

denied as to the breach of contract claim
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D. Arqgunents of @GQurmt Bhatia and Dawn Hal |

Def endants Gurmt Bhatia and Dawn Hal |l raise individual
i ssues distinct fromthose raised by the other noving defendants.
Bhatia noves for dism ssal of all clains against himunder Fed.
R Gv. P. 12(b)(2), alleging that there is no personal
jurisdiction over himin this Court. Dawn Hall noves for
di sm ssal of all clains against her because the conpl aint does
not adequately all ege she participated in any of the events set
out in the conplaint and that she has been naned as a def endant
only on the basis that she is the spouse of non-novi ng defendant
CAiff Hall. In addition, Hall noves to strike a suppl enental
brief that the plaintiff filed in opposition to her notion. The
Court wll rule against Bhatia and Hall on these argunents.

Bhatia, a resident of Texas, alleges that he | acks the
m ni mum contacts w th Pennsyl vania necessary to be subject to
jurisdiction in this district. Once a defendant raises the issue
of personal jurisdictionin a notion to dismss, aplaintiff is
required to present a prima facie case that jurisdiction exists.

MIler Yacht Sales, Inc. v. Smth, 384 F.3d 93 (3d Cr. 2004).

Here, neither party has presented evidence in support
of its position on jurisdiction. Bhatia asserted |ack of
jurisdiction in his notion, but presented no supporting
affidavit. Bhatia also conceded in his notion that jurisdiction

over himcould be asserted through RICO s provision allow ng for
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nati onw de service of process, but contended that the plaintiff

had failed to allege a viable RICO claimagainst him?? 1In

12 Because Bhatia’'s concedes that he can be subject to
personal jurisdiction in this Court under RICO s provision
allow ng for nationw de service of process, the Court need not
address the specific statutory provisions authorizing such
service. Those federal circuit courts to address the issue have
di sagreed over which provision of 18 U S.C. 8§ 1965 authori zes
nati onw de service of process. The United States Courts of
Appeal s for the Second, Seventh, Ninth and Tenth G rcuits have
held it authorized by 8§ 1965(b), which authorizes nationw de
service when “the ends of justice require that other parties
residing in any other district be brought before the court.”

Cory v. Aztec Steel Bldg., Inc., 468 F.3d 1226, 1229 (10th Cr
2006); PT United Can Co. v. Crown Cork & Seal Co., 138 F.3d 65,
71-72 (2d GCir. 1998) Lisak v. Mercantile Bancorp., Inc., 834 F.2d
668, 671 (7th Gr. 1987); Butcher’s Union Local No. 498 v. SDC
Inv., Inc., 788 F.2d 535, 538 (9th Gr. 1986). The U S. Courts
of Appeals for the Fourth and El eventh Crcuits have held it

aut hori zed by 8§ 1965(d) which allows “[a]ll other process” in a
RI CO action to be served in “any judicial district in which such
person resides, is found, has an agent or transacts his affairs.”
Republic of Panama v. BCCl Holdings (Lux.) S. A, 119 F. 3d 935,
942 (11th Cr. 1997); ESAB G oup, Inc. v. Centricut, Inc., 126
F.3d 617, 627 (4th Cr. 1997). The practical distinction between
these two interpretations appears to be whet her nationw de
service of process is authorized in all instances or only when
“the ends of justice require.” The United States Court of
Appeals for the Third Grcuit has not addressed the issue.

Even had Bhatia not conceded that he was subject to
RI CO s nati onw de service of process, the Court would not need to
address whi ch subsection of 8§ 1965 applies here because service
of process woul d be authorized under either statutory
interpretation. Because Bhatia, alone anong the twenty-three
def endants, nmay not have sufficient contacts with Pennsylvania to
be subject to jurisdiction in this district without resort to
RI CO s service of process provisions, the ends of justice
aut hori ze the exercise of nationw de service of process to ensure
that all defendants allegedly liable for the clainmed RI CO
vi ol ati ons agai nst Freedom Medi cal can be brought before one
court. See Cory at 1232 (nationw de service of process should
not be withheld when it will allow all RICO defendants “to be
hal ed into one court for a single trial”); Butcher’s Union at 539
(“Congress intended the ‘ends of justice’ provision to enable
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response, Freedom Medical’s opposition did not directly address
Bhatia's argunent on jurisdiction, but instead argued at |ength
that it had validly stated a RI CO cl ai m agai nst him

Havi ng found, as set out at |ength above, that Freedom
Medi cal has stated a clai magai nst Bhatia under RICO the Court
finds that Freedom Medi cal has nmade out a prima facie case for
jurisdiction over Bhatia in this Court.

Dawn Hal |l argues that Freedom Medical has failed to
adequately allege that she participated in any of the allegedly
wrongful activities set out inits conplaint. She points out
that she is only nentioned by nane in six of the 155 paragraphs
of Freedom Medi cal’s conpl aint and otherwise is included only in
general references to “defendants.”

As set out above, the Court has found that, although
m ni mal, Freedom Medical’s allegations that Dawn Hall was
“actively involved in the operations and managenent” of Signature
Medi cal and Si gnhature Enmergency sufficiently allege her
participation in the enterprise alleged in Count Il to state a
RICO claim Hall therefore cannot be dism ssed fromthe Rl CO
claimin Count Il or the RICO conspiracy claimin Count I1l. For

t he reasons set out el sewhere above, however, Hall will be

plaintiffs to bring all menbers of a nationw de RI CO conspiracy
before a court in a single trial.”). Bhatia has nade no argunent,
much | ess a showing, that litigation in Pennsylvania will cause
hi m undue har dshi p.
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dism ssed fromthe RICOclaimin Count |, which is being

dism ssed as to all defendants nanmed in it, and fromthe fraud
claimin Count 1V, which is being dismssed as to all noving
def endants on that claim

As to the remaining clains, Dawn Hall is not naned as a
def endant in Freedom Medical’s breach of fiduciary duty or breach
of contract clains in Counts V and | X, respectively, but is naned
as a defendant in the clains for m sappropriation of trade
secrets (Count VI), civil conspiracy (Count VII1), and conversion
(Count VIIl). As to these three latter clains, the Court finds
t hat Freedom Medi cal has adequately stated themw th respect to
Dawn Hall. As set out above in reference to the argunents of
Sal ario, Bhatia, and US Med- Equi p on these clains, none of these
clainms is based on fraud. Freedom Medical’'s allegations as to
these clains, therefore, need only satisfy the requirenments of
noti ce pleading and need not specifically allege supporting
facts.

Dawn Hal |l has al so noved to strike Freedom Medical’s
suppl enental brief in opposition to her notion to dismss. This
brief was filed outside the time provided in Local Rule 7.1(c)
for filing an opposition to a notion and w t hout seeking the
perm ssion of the Court. The brief relied on material outside
the plaintiff’s conplaint, specifically deposition testinony from

Fred How and, an enpl oyee of Signature Energency, concerning the
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extent of Hall’s involvenent in that conpany. The Court has not
relied on any of the assertions, evidence or argunents in the
suppl enmental brief in deciding Hall’s notion to dismss. The

Court wll therefore deny the notion to strike as noot.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
FREEDOM MEDI CAL | NC. : ClVIL ACTI ON
V.
THOVAS R G LLESPIE, 111, :
et al. : NO. 06-3195

ORDER

AND NOW this 29th day of August, 2007, upon
consi deration of the foll ow ng notions:
A) the Motion to Dism ss of Defendant Dawn Hal |l (Docket #
26) ;
B) the Motion to Dismss of Defendants Gurmt Bhatia, U S.
Med- Equi p, Inc., and Greg Sal ari o (Docket # 94);
O the Motion to Dism ss of Defendants Thomas R
Gllespie, IIl, Phillip Frayne, Patrick Frayne and Lori
G |l espie (Docket # 96/97);
D) the Motion to Dism ss of Defendants George Rivera and
Ameri can Medical Logistics, LLC (Docket # 114); and
E) the Motion of Defendant Dawn Hall to Strike Plaintiff’s
Suppl emrental Brief in Support of its Opposition to Dawn
Hall's Motion to Dism ss (Docket # 223),
and after consideration of any responses and replies thereto, IT

| S HEREBY ORDERED, for the reasons stated in the acconpanyi ng



menor andum t hat :

1)

2)

3)

The Motions to Dismiss are GRANTED | N PART as foll ows:

a)

b)

Count I (RICO of the conplaint is dismssed in
its entirety as to all defendants;

Count 1V (Fraud) of the conplaint is dism ssed as
to the follow ng noving defendants: Dawn Hall,
GQurmt Bhatia, US. Md-Equip, Inc., Geg Salario,
Phillip Frayne, Patrick Frayne, Lori G| espie,

George Rivera and Anerican Medical Logistics, LLGC

The Motions to Dismiss are DENIED as to all other

cl ai ms.

Def endant Dawn Hall's Mdtion to Strike Plaintiff’s

Suppl enental Brief is DENIED AS MOOT.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




